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Japanese universities commonly use previously pub-
lished material when they create their entrance exami-
nations. Moreover, because a number of universities do
not cite the authors whose works they utilize, and of-
ten alter the original passages, many believe they are
thus guilty of copyright infringement. In this study, the
author analyzes the English reading passages from 33
university entrance exams, almost all of which used
already published works. Those that did not provide
references to their sources appear to be in violation of
Japanese copyright laws. However, although most uni-
versities made changes to the original texts, it is difficult
to determine whether this also constitutes a copyright
violation.
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N 11 March 2008, two separate groups of
O Japanese authors filed legal actions against

two preparatory schools, in both cases ac-
cusing the schools of copyright infringement (Daily
Yomiuri, 2008). These marked the first instances
in which authors had taken such action against
preparatory schools. However, three years earlier,
a group of 11 authors brought a complaint against
one of the publishers of the akahon (red book)
series, which are collections of universities’ past
entrance exams. Similar to the preparatory schools,
the publishers of the akahon were also accused of
violating copyright regulations (Yomiuri Shimbun,
2005).

The three legal actions share a common link
in that all were aimed against corporations that
are in the business of preparing students for the
challenges of Japanese university entrance exams.
However, it may not be just the preparatory schools
and akahon that are involved in questionable copy-
right practices; the universities themselves may be
involved as well. Murphey (2005) writes that when
Japanese universities prepare their entrance exams,
they not only use copyrighted material, they do so
without providing reference to the original authors
and regularly make alterations to the texts they
use. In short, they seemingly participate in a similar
practice to that which was the cause of the legal ac-
tions against the preparatory schools and akahon.

Murphey’s conclusions should come as a sur-
prise to few foreign English language professors
in Japan; that universities use pre-existing works
without providing acknowledgment (or compensa-
tion) to the authors is recognized widely. At issue,
then, is the legality of this practice. It is important
to ascertain whether universities are indeed guilty
of copyright infringement on their entrance exams,
and if so, determine if anything can be done to rec-
tify the situation.

Methodology

The entrance exam English reading passages of 33
universities located throughout the country were
analyzed in this study. The exams were obtained
by visiting the web pages of various preparatory
schools which had posted them on their websites
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(the ability for anybody on the internet to do just
this is the basis of one of the legal actions men-
tioned earlier). The preparatory schools generally
post exams from those universities with well-estab-
lished reputations, and the majority of the institu-
tions whose exams were studied were considered
to have fairly rigorous standards for admission.

Exams were first checked for any acknowledg-
ments that reading passages were from previ-
ously published works. If such citations were not
present, an internet search was conducted through
Google’s search function (at the time of the search,
the author did not have access to online plagiarism
detectors such as Turnitin). If it was determined
that material on a reading passage came from a
published source, both the original and that which
appeared on the exam were then compared in order
to discern whether any alterations of the source
material had occurred. If the original source was
from a journal or magazine available online, mak-
ing comparisons was a simple matter. For reading
passages that used excerpts from books, the online
shopping website Amazon’s “search inside” func-
tion proved immeasurably useful.

Results

Using (and citing) pre-existing works, and
acknowledging alterations

Results of the search determined that 31 out of the
33 universities’ exams used previously published
material in at least one of their English reading
passages. For the remaining two exams, the search
provided no conclusive results for one, and it was
determined that the material on the other was
original.

As indicated in Table 1, of the 31 university exams
that used previously published material, more than
half did not cite any of the works they had used.
Three cited sources for at least one of their pas-
sages, but did not acknowledge others. One of these
universities administered separate English exams
from several different departments, of which, one
department utilized previously published essays for
both its reading passages, but provided a reference
for the second passage only. The passage that was
not cited appeared mostly original, but included
one sentence that was copied almost verbatim from
that of an already published article. The exams from
the other departments always cited material when
applicable. 12 exams cited the material for every
passage.

Table 1. Frequency with which original
sources of reading passages were cited

Frequency of citation No. of
exams
Every reading passage 12
Some, but not all, passages 3
Never cited 16

On all 31 exams that made use of copyrighted ma-
terial, there was some manner of alterations to the
original text in at least one of the reading passages.
As seen in Table 2, on 12 of the 15 exams in which
at least some references were provided, for every
passage in which alterations to the original source
had occurred, acknowledgments of such were
provided. On two exams, citations were provided
without mention that changes had been made to
the original sources. On one exam alterations were
acknowledged with some of its passages, but not
for others.

Table 2. Acknowledgments that original
sources had been altered

Frequency of acknowledging alterations | No. of
exams
Every reading passage 12
Some, but not all, passages 1
No acknowledgment 2

Examples of changes to the original
material

On the majority of the exams, it seemed that
changes to the original texts were made to make the
level of English more accessible to the exam takers.
In doing so, difficult vocabulary or expressions
were often omitted or simplified. A small sampling
of such changes can be seen as follows (words and
phrases on the left are from the original text; those
on the right are what appeared on the exam reading
passages):

¢ Virtually - Almost

e  Traumatic - Serious

e Segregation - Separation

e Constructive - Positive

¢ Disproving - Challenging

e Largesse - Generosity
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e Clunky - Poor-looking

e Deities - Gods

e Downright nuts - Insane

e Lie at the very core - Are central to

¢ A functional magnetic-resonance imager
(fMRT) - The latest medical machine

e  Empirical definition for - Way

¢ Inflicting collateral damage - Causing con-
nected damage

e The narrative presented - The explanation
given

With a few notable exceptions, changes to pre-
existing material did not alter the meaning signifi-
cantly.

Other examples of changes included terms such
as “inches” or “pounds” in the original text being
altered to their equivalents in “centimeters” or
“kilograms.” Additionally, one exam had no changes
in one of its passages other than replacing contract-
ed words such as “that’s” and “it’s” that appeared in
the original piece with “that is” and “it is” respec-
tively.

In a few passages, sections of the original texts
were changed for no discernible reason other than
what appeared to be exam committee members’
discomfort with the source material. One exam, for
example, included a piece which centered on the
occasionally unorthodox ways in which English
can be used by non-native speakers. In describing
the manner in which Japanese people tend to mix
Japanese and English, the original author used the
term “Japlish.” Perhaps finding the first three letters
of that word problematic, the creators of the exam
replaced the word with “Janglish.” In another pub-
lished essay, the author recalled a harrowing period
of time in his life during which he was abusing
alcohol and drugs. In the revised edition, all men-
tion of drugs was omitted from the text. Perhaps
not coincidentally, Japan has extremely strict laws
concerning drug possession and use. In yet another
work, in a lengthy sentence, several job professions
had been listed. On the exam, merely one revision
was made to the original sentence: “prostitute” was
replaced by “airline pilot.”

Finally, there were changes that appeared to be
accidental, likely occurring when the original sourc-
es were edited. In one passage, a “Doctor Martin
Paulus” from the original document was referred to
as “Dr. Martin.” In another, the “2,000,000 com-
puters” mentioned in the published text became
“200,000 computers” in the exam version.

Discussion

Copyright law exemption for entrance
exams

Japanese copyright laws grant authors economic
and moral rights. Those who believe these rights
have been infringed upon may take legal action
against the alleged transgressor, similar to the cases
mentioned at the beginning of this paper. Based

on the information outlined in the previous sec-
tion, Japanese universities appear to engage in the
same practice that has culminated in the lawsuits
and injunctions being filed against the preparatory
schools and publishers of the akahon. No lawsuit,
however, has been issued against the universities.
This is because, in the case of entrance exams,
universities are provided an exemption to standard
copyright laws. Paragraph One in Article 36 of the
Japan Copyright Law (see Appendix) states that uni-
versities may use passages from already published
texts on their exams, with the implied assumption
that prior authorization is not necessary.

Article 36, however, also includes a caveat to this
exemption. Paragraph Two states, “A person who
makes such reproduction or public transmission for
profit-making purposes shall pay a copyright owner
compensation the amount of which corresponds to
an ordinary rate of royalty” (Copyright Research and
Information Center, Chapter 2). Exam fees can extend
to over 30,000 yen per applicant. Considering that
several of the bigger schools can expect to receive
such fees from thousands of applicants every year,
universities may appear to be profiting handsomely.
Murphey (2004, 2005) notes that upper echelon
universities can expect to earn millions—or even bil-
lions—of yen from the exams annually.

Universities, however, can avoid paying compensa-
tion by arguing that financial gain from the exams is
not their primary intention. Rather, determining those
applicants who are most suitably qualified to enter the
university is the main objective. Additionally, consid-
ering the administrative costs of the exam process,
such as printing fees, payment for those who create
and grade the completed tests, exam monitors, and
rental charges if the exam is being held in a building
that is not university-owned, the exams may not be
particularly lucrative for the universities.

Copyright infringement?

At entrance exam committee meetings, copies of Ar-
ticle 36 are often provided to committee members
as evidence that universities are allowed to use al-
ready published material without the authors’ prior
consent. Moreover, if such consent is not necessary,
and if authors are not being provided compensa-
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tion, there is little impetus for universities to cite
the authors whose works they use. However, many
universities are seemingly unfamiliar with Article
48, which provides information concerning cita-
tion requirements. Article 48 stipulates, “In any

of the following cases, the source must be clearly
indicated in the manner and to the extent deemed
reasonable by the form of the reproduction or
exploitation” (Copyright Research and Information
Center, Chapter 2), with the Article 36 exemption
clause listed among these cases. It further adds that
the author’s name must be mentioned provided the
source is not anonymous. Those universities that
are not providing citations for their reading passag-
es are therefore not following, however unwittingly,
the guideline set forth by Article 48.

The issue of alterations to the original texts, and
whether these changes unreasonably prejudice the
authors, is not as clear. It can be argued that by mak-
ing changes to the source material, universities are
infringing upon the authors’ moral rights. The Japan
Copyright Research and Information Center (CRIC),
a government authorized public service corporation,
states that “the pre-existing work used for an exami-
nation should not be modified unless the modifica-
tion is unavoidable in the light of the purpose of the
examination” (Copyright Case Study). What consti-
tutes “unavoidable” modification, however, is unde-
fined. Removing words from parts of the passage in
order to conduct a cloze test would likely be consid-
ered acceptable, as would scrambling the word order
of sentences and then including a problem in which
exam-takers were required to return the sentence
to its correct order. In neither of these instances has
the author’s language been permanently altered.
However, other, more substantial changes may not
fit under the category of unavoidable, according to
CRIC, which claims that “rewriting of difficult parts
or deleting some parts without notice probably
constitutes infringement of the rights of integrity”
(ibid.). If this is so, it would appear that those uni-
versity exams which alter the pre-existing works are
violating copyright laws.

Here, however, there is a gray area. Although CRIC
proposes that changes do infringe upon the au-
thors’ rights, the use of “probably” in its statement
is almost an acknowledgment that it cannot declare
this definitively. Moreover, while it is true that Article
36 does not provide a clause allowing universities to
alter the source material, it also does not specifically
forbid them from doing so. There is enough ambigu-
ity that a university can claim that some changes
to the original sources are unavoidable in order to
adjust the level of difficulty of the exam to the Eng-
lish levels of the applicants. This may be a tenuous
argument, but since Article 36 has already provided

an exception to standard copyright laws in Japan,
universities may feel empowered to do what they
wish with the original source documents.

If universities do claim they are within their
rights to alter the texts, the question remains as to
what extent they should be allowed to do so, even
if they acknowledge having made changes. Many of
the published works used on the exams included
quoted testimonies in which speakers were identi-
fied by their full—and real—names, while their
comments were bracketed in quotation marks. In a
few of the reading passages, the names and quota-
tion marks remained, but the content of the quota-
tions had been changed. Even with the most liberal
interpretation of copyright laws, it is difficult to
believe that changing direct quotations could fall
under the category of “unavoidable.”

Writing one’s own passages?

Much of the uncertainty concerning copyright is-
sues could be resolved if professors were to write
their own passages for the exams. An additional ad-
vantage is that these passages would be created by
those with the greatest familiarity with the abilities
expected of incoming students, and theoretically, be
written at an appropriate level of difficulty. Howev-
er, there are a number of reasons why this practice
has not become widespread. Published works are
appealing in that they are credible; simply being
published establishes them as authoritative. They
are also likely to be free of grammatical and struc-
tural errors. This is especially important to those
Japanese professors who do not have confidence in
their own abilities to write mistake-free passages,
which will be scrutinized and evaluated by the pre-
paratory schools following the exam period.

Of as much importance is the issue of time. Creating
the content and layout of an exam is a lengthy process
even when all tasks proceed smoothly. For profes-
sors, most of whom are likely involved with numerous
other committees, it is simply less hassle to choose
already published papers and make a few alterations
to them than to write passages of their own.

It would perhaps be beneficial if exam commit-
tees always included a native English speaker.
Certainly, most universities employ at least one
such professor, who presumably should be able to
write passages without basic errors. However, even
if native English speaking professors were to be
involved with the creation of the exams, there is no
guarantee that these professors would in fact write
original passages. Some may resent being asked
to create a disproportionately large section of the
exam; likewise, Japanese committee members may
be hesitant about assigning such a large task for
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fear they are overburdening the professor. Addi-
tionally, other professors may entertain doubts—
however correct—about the native speaker’s ability
to produce appropriate passages.

Conclusion

Japanese university entrance exams are en-
shrouded in secrecy. Those professors who find
themselves on exam committees are counseled not
to discuss the content of the exams with anybody
who is not also on the committee. Additionally, they
are strongly encouraged to keep all exam-related
material locked in a secure area and to shred older
drafts of the tests. By no means are they to transmit
possible exam content to other members of their
committee via email. Universities would consider

it disastrous if their exam material were somehow
leaked to the public ahead of the scheduled exam
date. One reason Article 36 was created was due to
fear that the secrecy of the exams could be jeopard-
ized if universities were required to obtain prior au-
thorization from authors to use their works (CRIC,
Copyright Case Study). In its most basic form, Arti-
cle 36 exempts universities from having to do this.

Even with the Article 36 exemption, however,
it would appear that a number of universities are
violating Japanese copyright laws by not citing their
sources. Concerning text alterations, however, it is
less clear if legal infringement is occurring.

It is worth noting that once the exam period is
completed, the material from the tests becomes
much more accessible. That it was possible to find
the majority of the original material used on the
exams through a simple Google search indicates that
universities are not purposefully concealing the fact
that they use already published sources, and likely
do not believe they are doing anything underhanded
by making changes to them. Moreover, considering
the vague manner in which the issue is presented in
Japanese copyright laws, they may be correct in their
assessment. Assuming that universities continue the
practice of using published works on their exams,
to avoid potential confusion, it may be beneficial
for Article 36 to be revised, with the new version
specifically addressing the question of text alteration.
Additionally, at the very least, universities need to be
made aware of Article 48, and provide citations for
all sources utilized on their exams.
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Appendix

Japan Copyright Law, Article 36,
1st Paragraph

It shall be permissible to reproduce or make the
public transmission (excluding the broadcasting or
wire diffusion, and including the making transmit-
table in the case of the interactive transmission;

the same shall apply in next paragraph) of, a work
already made public for an entrance examination or
other examinations of knowledge or skill, or such
examination for a license, to the extent deemed nec-
essary for such purpose; provided, however, that
such transmission does not unreasonably prejudice
the interests of the copyright owner in the light of
the nature and the purpose of the work as well as
the form of the transmission (Copyright Research
and Information Center, chapter 2).
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